went on, “we believe security and sta- 
bility in the home are more important 
than intellectual stimulation.” While his 
grandparents will be more than 70 by 
the time he graduates from high school, 
“the Bannister home provides Mark 
with a stable, dependable, conventional, 
middle-class Middle West background 
and an opportunity for a college educa- 
tion and profession.” In light of Psj'- 
chologist Hawkes’s “warnings of dire 
consequences,” the court said it could 
not send Mark to “an uncertain future in 
his father’s home. We do not believe we 
have the moral right to gamble with 
this child’s future.” 

Despite that analysis, public reaction 
last week seemed to sharply favor the 
Painters. In an angry letter to the court, 
Eugene Austin, chairman of the Nebras- 
ka Council on Family Law, called the 
ruling “an act of tyranny, pure and sim- 
ple.” The Iowa Civil Liberties Union 
discussed an appeal to the U.S. Supreme 
Court, perhaps on the ground that the 
decision violated Painter’s religious free- 
dom. Painter himself was bitter. “What 
they’ve said,” he commented, “is that if 
parents don’t conform to a middle-class 
Middle Western mode of living, they 
face loss of their children. By that stand- 
ard, several million Americans would 
have to give up their kids. I don’t drive 
a hay wagon, I don’t go to church on 
Sunday, I don’t grow corn in my back- 
yard, and I’ve never voted for McKinley. 
This, in the eyes of Iowa, makes me a 
bohemian.” 

Ironically, the tearful Marylyn Painter 
sounded practically Iowan. “We love 
our home,” she said. “We’ve sewed cur- 
tains and fixed Mark’s room. We’re 
quiet people. We watch TV, baby-sit for 
friends, play chess. I do play the guitar 
— that sounds bohemian, I guess.” 

The Riddle of A. I. 

Having been “absolutely sterile” for 
18 years as the result of radiation ex- 
posure, Manhattan Internist John M. 
Prutting, 56, was hardly pleased last fall 
when Mrs. Prutting, 35, gave birth to 
her first child. Without his consent or 
knowledge, says the doctor, Mrs. Prut- 
ting conceived her child by A.I.D. (arti- 
ficial insemination by a donor). Pre- 
dictably, Prutting is now suing for di- 
vorce on the only ground New York 
permits — adultery. Unpredictably, his 
suit poses a curious legal riddle, and a 
jury must now tackle the key issue: 
Does A.I.D. constitute adultery? 

Not only has the question never be- 
fore been faced by a New York court, 
but it is totally unsettled in U.S. law — 
even though the first successful artificial 
impregnation of an American woman 
occurred in 1866. The U.S. now leads 
all countries in A.I. (Israel is second), 
and the technique is credited with the 
births of up to 150,000 living Ameri- 
cans. Yet no state or federal law deals 
with the problems involved. Indeed, the 
world’s only A.I. law is apparently a 
1947 New York City health regulation 
governing the use of donors, who are 
commonly anonymous medical students 


who get a fee of $15 to $25 for supply- 
ing semen, which the patient’s doctor 
administers with a vaginal syringe. 

Conflicting Decisions. No one is wor- 
ried about the legality of A.I.H. (arti- 
ficial insemination by a fertile but im- 
potent husband). But endless legal snarls 
threaten the growing use of A.I.D. to 
help sterile marriages (at least one in 
every ten). The big puzzle is whether 
A.I.D. is legally equivalent to adultery. 
Yes, said the Ontario Supreme Court 
in the world’s first case (1921): adul- 
tery is basically “the voluntary surren- 
der to another person of the reproduc- 
tive powers or faculties of the guilty 
person.” In 1945, a Cook County (Chi- 
cago) court backed the apparently pre- 
vailing view that A.I.D. does not con- 
stitute adultery. Nine years later, how- 
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Could a doctor be charged? 

ever, the same court held that it does, 
with or without the husband’s consent. 

Even if A.I.D. is “adultery,” the plain- 
tiff husband in a divorce suit is still in 
trouble. If he consented, his wife may 
claim “condonation” (his tacit forgive- 
ness), which usually bars divorce. If he 
did not consent, he may still be unable 
to prove that A.I.D. ever took place: 
he does not know the donor, his wife 
has a right to silence, and the doctor 
may not be allowed to testify if she 
objects. As a result, the husband faces 
the difficult job of proving that he ac- 
tually was sterile nine months before 
the birth of his wife’s child. 

Confusing Questions. To compound 
the confusion, the few cases on record 
seem to agree that whether a husband 
gives his consent or not, A.I.D. chil- 
dren are born illegitimate; yet the same 
courts have managed to give the chil- 
dren all the rights of ordinary children 
by finding roundabout ways to rule that 
they have, in effect, been made legiti- 


mate. There is even more uncertainty, 
say some lawyers, about whether the 
donor himself can be made to support a 
child. Some state laws hold that every 
child is the responsibility of its “natural 
parents” — which in A.I.D. cases means 
mother and donor. If sustained, those 
laws might rapidly diminish the supply 
of willing donors. 

The problems are endless. What about 
a doctor who performs the quite feasi- 
ble trick of arranging A.I.D. during a 
gynecological examination without a 
wife’s knowledge or consent? Can he be 
charged with a sex offense? Should a 
woman whose husband is not sterile be 
permitted to use A.I.D. because she 
desires a child of what she hopes is 
“better stock” than her husband’s? Since 
one donor is capable of fathering 30 
children per donation, how can the law 
prevent incest between siblings sired by 
the same donor? (A doctor’s privileged 
knowledge once ’neaded off just suc'n a 
marriage.) If records are kept, how 
public can they be without hurting the 
children? 

The expanding list of such questions 
is finally stirring a call for more laws 
and high court rulings that will supply 
answers and standards. Says Howard 
Schwab, former chairman of the Amer- 
ican Bar Association’s Family Law Sec- 
tion: “The time has come to look at 
this matter in the cold light of day — 
to realize that something must be done 
to create laws that will permit this proc- 
ess of artificial insemination to be re- 
spectable. A.I.D. is with us and grow- 
ing. We must regulate it while we still 
have control.” 

CRIMINAL JUSTICE 

Fewer Executions 

In Kentucky last week, the state leg- 
islature overwhelmingly defeated a bill 
to abolish capital punishment; in Ten- 
nessee, a Memphis judge sentenced five 
Negroes to electrocution for raping a 
white girl. At the same time, the Justice 
Department announced an alltime low 
in U.S. executions: in 1965, only seven 
persons were put to death throughout 
the country. 

The figures reflect a paradox in the 
U.S. attitude toward capital punishment. 
Last year four states virtually abolished 
the death sentence (New York, Iowa, 
Vermont, West Virginia), bringing the 
total of abolition states to 13. But while 
the rest of the country is still reluctant 
to discard the death sentence itself, end- 
less appeals as well as commutations 
now commonly delay or prevent execu- 
tions. As a result, the 1965 low stands 
in sharp contrast to the alltime record- 
ed high in 1935, when the U.S. executed 
199 persons for crimes ranging from 
rape to armed robbery to murder. 
Moreover, for the first time, all seven 
1965 executions involved convicted mur- 
derers. Only one of the seven murderers 
was a Negro; four died on the gallows 
in Kansas, including Perry Smith and 
Richard Hickock, the “heroes” of Tru- 
man Capote’s In Cold Blood. 
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